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PROPOSED  RULE  MAKING 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service  1 

[  7  CFR  Part  1 80  1 

PLANT  VARIETY  PROTECTION 

Notice  of  Proposed  Rule  Making 

Notice  is  hereby  given  in  accordance 
with  the  administrative  procedure  pro¬ 
visions  in  5  U.S.C.  553,  that  pursuant  to 
the  provisions  of  the  Plant  Variety  Pro¬ 
tection  Act  (84  Stat.  1542),  the  Agricul¬ 
tural  Marketing  Service  proposes  to  issue 
regulations  and  rules  of  practice  (7  CFR 
Part  180)  for  the  administration  of  said 
Act. 

Statement  of  considerations.  The  Plant 
Variety  Protection  Act  (84  Stat.  1542) 
was  signed  into  law  on  December  24, 1970. 
The  Act  provides  for  the  formation  of  a 
Plant  Variety  Protection  Office  and  for 
the  promulgation  of  regulations  for  ad¬ 
ministration  of  the  Act.  The  Act  also 
makes  appropriate  the  issuance  of  rules 
of  practice  governing  proceedings  arising 
under  the  Act. 

The  proposed  regulations  and  rules  of 
practice,  to  be  included  in  new  Sub¬ 
chapter  H  of  Chapter  I,  Title  7,  Code  of 
Federal  Regulations,  are  as  follows: 

SUBCHAPTER  H — PLANT  VARIETY  PROTECTION 

PART  1 80— REGULATIONS  AND  RULES 
OF  PRACTICE  UNDER  THE  PLANT 
VARIETY  PROTECTION  ACT 

Definitions 

Sec. 

180.1  Meaning  of  words. 

Administration 

180.2  Plant  Variety  Protection  Board. 

The  Application 

180.5  General  requirements. 

180.6  Application  for  certificate. 

180.7  Statement  of  applicant. 

180.8  Specimen  requirements. 

180.9  Drawings  and  photographs. 

180.10  Parts  of  application  to  be  filed 

together. 

180.11  Application  accepted  and  filed 

when  received. 

180.12  Number  and  filing  date  of  applica¬ 

tion. 

180.13  When  the  owner  is  deceased  or 

legally  incapacitated. 

180.14  Joint  applicants. 

180.15  Assigned  novel  varieties  and 

certificates. 

180.16  Amendment  by  applicant. 

180.17  Papers  of  completed  applications  to 

be  retained. 

180.18  Applications  handled  in  confi¬ 

dence. 

180.19  Publication  of  pending  applica¬ 

tions. 

180.20  Abandonment  for  failure  to  re¬ 

spond  within  time  limit. 

180.21  Extension  of  time  for  reply. 

180.22  Revival  of  application  abandoned 

for  failure  to  reply. 

180.28  Voluntary  withdrawal  and  aban¬ 
donment  of  application, 

180.24  Assignee. 

*  Formerly  Consumer  and  Marketing  Serv¬ 
ice.  Name  changed  to  Agricultural  Marketing 
Service  effective  Apr.  2,  1972,  37  F.R.  6327. 


Examinations:  Allowances;  Denials 
Sec. 

180.100  Examination  of  applications. 

180.101  Notice  of  allowance. 

180.102  Amendments  after  allowance. 

180.103  Issuance  of  certificate. 

180.104  Application  or  certificate  aban¬ 

doned. 

180.105  Denial  of  application. 

180.106  Reply  by  applicant;  request  for 

reconsideration. 

180.107  Reconsideration  and  final  action. 

180.108  Amendments  after  final  action. 

Correction  of  Errors  in  Certificate 

180.120  Corrected  certificate — office  mis¬ 

take. 

180.121  Corrected  certificate — applicant’s 

mistake. 

Assignments  and  Recording 

180.130  Recording  of  assignments. 

180.131  Conditional  assignments. 

180.132  Assignment  records  open  to  public 

inspection. 

Marking  or  Labeling  Provisions 

180.140  After  filing. 

180.141  After  issuance. 

180.142  For  testing  or  increase. 

180.143  Certified  seed  only. 

180.144  Additional  marking  or  labeling. 

Attorneys  and  Agents 

180.150  Right  to  be  represented. 

180.151  Authorization. 

180.152  Revocation  of  authorization;  with¬ 

drawal. 

180.153  Persons  recognized. 

180.154  Government  employees. 

180.155  Signature. 

180.156  Addresses. 

180.157  Professional  conduct. 

180.158  Advertising. 

Fees  and  Charges 

180.175  Fees  and  charges. 

180.176  Fees  payable  in  advance. 

180.177  Method  of  payment. 

180.178  Refunds. 

180.179  Copies  and  certified  copies. 

Availability  of  Office  Records 
Protest  Proceedings 

180.190  When  records  are  available. 

180.200  Protests  to  the  grant  of  a  certificate. 

180.201  Protest  proceedings. 

Priority  Contest 

180.205  Definition,  when  declared. 

180.206  Preparation  for  priority  contest  be¬ 

tween  applicants. 

180.207  Preparation  of  priority  papers  and 

declaration  of  priority  contest. 

180.208  Burden  of  proof. 

180.209  Preliminary  statement  on  novel 

variety  developed  in  the  United 
States. 

180.210  Preliminary  statement  on  novel  va¬ 

riety  developed  in  a  foreign  coun¬ 
try. 

180.211  Statements  sealed  before  filing. 

180.212  Correction  of  statement  on  motion. 

180.213  Failure  to  file  statements. 

180.214  Access  to  preliminary  statements. 

180.215  Dissolution  at  the  request  of  com¬ 

missioner. 

180.216  Concession,  abandonment. 

180.217  Affidavits  and  exhibits. 

180.218  Matters  considered  in  determining 

priority. 

180.219  Recommendation  by  commissioner. 

180.220  Decision  by  commissioner. 

180.221  Status  of  claims  of  defeated  appli¬ 

cant. 

180.222  Second  priority  contest. 


Appeal  to  the  Secretary 

Sec. 

180.300  Petition  to  the  secretary. 

180.301  Commissioner’s  answer. 

180.302  Decision  by  the  secretary. 

180.303  Action  following  decision. 

General  Procedures  in  Priority  and  Protest 
Proceedings 

180.400  Extensions  of  time. 

180.401  Miscellaneous  provisions. 

180.402  Service  of  papers. 

180.403  Manner  of  service. 

Review  of  Decisions  by  Courts 
180.500  Appeal  to  U.S.  courts. 

Cease  and  Desist  Proceedings 
180.600  Rules  of  practice. 

Public  Use  Declaration 
180.700  Public  interest  in  wide  usage. 
Publication 

180.800  Publication  of  public  variety  de¬ 
scriptions. 

Definitions 
§  180.1  Meaning  of  words. 

(a)  Construction  of  toords.  Words  used 
in  the  singular  form  in  this  part  shall  be 
deemed  to  import  the  plural,  and  vice 
versa,  as  the  case  may  be. 

(b)  Definitions.  The  definitions  of 
terms  contained  in  the  Act  shall  apply 
to  such  terms  when  used  in  this  part.  In 
addition,  for  the  purposes  of  this  part, 
the  following  terms  shall  be  construed, 
respectively,  to  have  the  following 
meanings: 

(1)  “Abandoned  application”  means  an 
application  which  has  not  been  pursued 
to  completion  within  the  time  allowed  by 
the  Office  or  has  been  voluntarily 
abandoned. 

(2)  “Act”  means  the  Plant  Variety  Pro¬ 
tection  Act  (7  U.S.C.  2321  et  seq.). 

(3)  “Administrator”  means  the  Admin¬ 
istrator  of  the  Agricultural  Marketing 
Service  of  the  U.S.  Department  of  Agri¬ 
culture  or  any  other  officer  or  employee 
of  the  Department  of  Agriculture  to 
whom  authority  has  heretofore  been 
delegated  or  to  whom  authority  may 
hereafter  be  delegated,  to  act  in  his  stead. 

(4)  “Applicant”  means  the  person  who 
applied  for  a  certificate  of  plant  variety 
protection. 

(5)  “Application”  means  an  applica¬ 
tion  for  plant  variety  protection  under 
the  Act. 

(6)  “Assignee”  means  a  person  to 
whom  an  owner  assigns  his  rights  in 
whole  or  in  part. 

(7)  “Board”  means  the  Plant  Variety 
Protection  Board  appointed  by  the 
Secretary. 

(8)  “Certificate”  means  a  certificate 
of  plant  variety  protection  issued  under 
the  Act  by  the  Office. 

(9)  “Certified  seed”  means  seed 
which:  (i)  Has  been  determined  by  an 
official  seed  certifying  agency  to  con¬ 
form  to  standards  of  genetic  purity  and 
identity  as  to  variety  approved  by  the 
Secretary;  and  (ii)  bears  an  official  label 
issued  for  such  seed  by  a  seed  certifying 
agency  certifying  that  the  6eed  is  of  a 
specified  class  and  a  specified  variety. 
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(10)  “Commissioner”  means  the  Ex¬ 
aminer  in  Chief  of  the  Office. 

(11)  “Decision  and  order”  includes 
the  Administrator’s  findings  of  fact;  con¬ 
clusions  with  respect  to  all  material  is¬ 
sues  of  fact  and  law  as  well  as  the 
reasons  or  basis  therefor;  and  order. 

(12)  “Examiner”  means  an  employee 
of  the  Plant  Variety  Protection  Office 
who  determines  whether  a  certificate  is 
entitled  to  be  issued.  The  term  shall,  in 
all  cases,  include  the  Commissioner. 

(13)  “Foreign  application”  means  an 
application  for  plant  variety  protection 
filed  in  a  foreign  country. 

(14)  “Hearing  Clerk”  means  the  Hear¬ 
ing  Clerk,  U.S.  Department  of  Agricul¬ 
ture,  Washington,  D.C. 

(15)  “Hearing  Officer”  means  an  ex¬ 
aminer  of  the  Office  of  Hearing  Examin¬ 
ers,  U.S.  Department  of  Agriculture,  or 
other  officer  or  employee  of  the  Depart¬ 
ment  of  Agriculture,  duly  assigned  to 
preside  at  a  hearing  held  pursuant  to  the 
rules  of  this  part. 

(16)  “Hybrid”  shall  be  defined  as  set 
forth  in  the  regulations  under  the  Fed¬ 
eral  Seed  Act  (§  201.2  (y)  of  this  chap¬ 
ter). 

(17)  “Office”  or  “Plant  Variety  Pro¬ 
tection  Office”  means  the  Plant  Variety 
Protection  Office,  Grain  Division,  Agri¬ 
cultural  Marketing  Service,  U.S.  Depart¬ 
ment  of  Agriculture. 

(18)  “Official  Journal”  means  the 
“Official  Journal  of  the  Plant  Variety 
Protection  Office.” 

(19)  “Owner”  means  a  breeder  who 
developed  or  discovered  a  variety  for 
which  plant  variety  protection  may  be 
applied  for  under  the  Act  or  a  person  to 
whom  the  rights  to  such  variety  have 
been  assigned  or  transferred. 

(20)  “Person”  means  an  individual, 
partnership,  corporation,  association. 
Government  agency,  or  other  business  or 
governmental  entity. 

(21)  “Secretary”  means  the  Secretary 
of  Agriculture  of  the  United  States  or 
any  other  officer  or  employee  of  the  U.S. 
Department  of  Agriculture  to  whom  au¬ 
thority  has  heretofore  been  delegated  or 
to  whom  authority  may  hereafter  be  del¬ 
egated  to  act  in  his  stead. 

(22)  “Seed  certifying  agency”  shall  be 
defined  as  set  forth  in  the  Federal  Seed 
Act  (53  Stat.  1275). 

(23)  “Sale  for  other  than  seed  pur¬ 
poses”  means  the  transfer  of  title  to  and 
possession  of  the  seed  by  the  owner 
thereof  to  a  grower  or  other  person  for 
reproduction  for  the  owner,  for  testing, 
or  for  experimental  use,  and  not  for  com¬ 
mercial  sale  of  the  seed  or  the  repro¬ 
duced  seed  for  planting  purposes. 

Administration 

§  180.2  Plant  Variety  Protection  Bourd. 

(a)  The  Plant  Variety  Protection 
Board  shall  consist  of  14  members  ap¬ 
pointed  for  a  2-year  term.  The  Board 
shall  be  constituted  every  2  years  and 
shall  consist  of  individuals  who  are  ex¬ 
perts  in  various  areas  of  varietal  develop¬ 
ment.  The  membership  of  the  Board 
shall  include  farmer  representation  and 
shall  be  drawn  approximately  equally 
from  the  private  or  seed  industry  sector 
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and  from  the  sector  of  Government  or 
the  public.  No  member  shall  be  eligible 
to  act  on  any  matter  involving  any  ap¬ 
peal  or  questions  under  section  44  of  the 
Act  in  which  he  or  his  employer  has  a 
direct  financial  interest. 

(b)  The  functions  of  the  Board  are  to: 

(1)  Advise  the  Secretary  concerning 
adoption  of  rules  and  regulations  to  fa¬ 
cilitate  the  proper  administration  of  the 
Act,  (2)  make  advisory  decisions  on  all 
appeals  from  the  examiner  or  Commis¬ 
sioner,  (3)  advise  the  Secretary  on  the 
declaration  of  a  protected  variety  open 
to  use  in  the  public  interest,  and  (4) 
advise  the  Secretary  on  any  other  mat¬ 
ters  under  the  regulations  in  this  part. 

(c)  The  proceedings  of  the  Board  shall 
be  conducted  in  accordance  with  Execu¬ 
tive  Order  No.  11007  dated  February  26, 
1962,  Administrative  Regulations  of  the 
U.S.  Department  of  Agriculture,  Agricul¬ 
tural  Marketing  Service  Instruction  No. 
109-1,  and  such  additional  operating  pro¬ 
cedures  as  are  adopted  by  the  members 
of  the  Board. 

The  Application 
§180.5  General  requirements. 

(a)  Protection  under  this  Act  shall  be 
limited  to  nationals  of  the  United 
States,  except  where  this  limitation 
would  violate  a  treaty,  and  except  that 
nationals  of  a  foreign  State  shall  be  en¬ 
titled  to  so  much  of  the  protection  af¬ 
forded  under  this  Act  as  is  afforded  by 
said  foreign  State  to  nationals  of  the 
United  States  for  the  same  genus  and 
species. 

(b)  Applications  for  certificates  shall 
be  made  to  the  Plant  Variety  Protection 
Office.  An  application  shall  consist  of: 

(1)  A  completed  application  form,  ex¬ 
cept  that  the  section  specifying  that  seed 
of  the  variety  shall  be  sold  by  variety 
name  only  as  a  class  of  certified  seed 
need  not  be  completed  at  the  time  of 
application. 

(2)  A  completed  set  of  the  exhibits  as 
specified  in  the  application  form,  unless 
the  examiner  waives  submission  of  cer¬ 
tain  exhibits  as  unnecessary  based  on 
other  claims  and  evidence  presented  in 
connection  with  the  application. 

(3)  Language  and  legibility: 

(i)  Applications  and  exhibits  must  be 
in  the  English  language  and  legibly 
written,  typed,  or  printed. 

(ii)  Any  interlineation,  erasure,  can¬ 
cellation,  or  other  alteration  must  be 
made  in  permanent  ink  before  the  appli¬ 
cation  is  signed  and  shall  be  clearly  ini¬ 
tialed  and  dated  by  the  applicant  to  in¬ 
dicate  knowledge  of  such  fact  at  the 
time  of  signing. 

(c)  Application  and  exhibit  forms  shall 
be  issued  by  the  Commissioner  after  con¬ 
sultation  with  the  Board.  (Copies  of  the 
forms  may  be  obtained  from  the  Plant 
Variety  Protection  Office,  Grain  Divi¬ 
sion,  Agricultural  Marketing  Service, 
U.S.  Department  of  Agriculture,  6525 
Belcrest  Road,  Hyattsville,  MD  20782.) 

§  180.6  Application  for  certificate. 

(a)  An  application  for  a  plant  variety 
protection  certificate  shall  be  signed  by 
the  applicant. 
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(b)  The  application  shall  state  the 
full  name,  including  the  full  first  name 
and  the  middle  initial  or  name,  if  any, 
and  the  capacity  of  the  person  executing 
it. 

§  180.7  Statement  of  applicant. 

(a)  The  applicant,  by  signing  a  com¬ 
pleted  application,  states  by  reference  to 
section  42  of  the  Plant  Variety  Protec¬ 
tion  Act  that  (1)  he  believes  himself,  or 
his  privies,  to  be  the  original  and  first 
breeder  or  discoverer  of  the  variety  for 
which  he  solicits  a  certificate;  (2)  he,  or 
his  privies,  has  sexually  reproduced  the 
variety;  (3)  he  does  not  know  and  does 
not  believe  that  the  variety  was  ever  a 
public  variety  before  his,  or  his  privies, 
date  of  determination;  (4)  he  is  a  sole 
or  joint  owner  of  the  variety;  (5)  the 
variety  was  not  a  public  variety  more 
than  1  year  prior  to  the  effective  filing 
date  of  the  application;  (6)  before  the 
date  of  determination  of  the  variety  by 
the  owner,  or  his  privies,  or  more  than 
1  year  before  the  effective  filing  date  of 
the  application,  the  variety  was  not  ef¬ 
fectively  available  to  workers  in  this 
country  and  adequately  described  by  a 
publication  reasonably  deemed  a  part  of 
the  public  technical  knowledge  in  this 
country,  which  description  must  include 
a  disclosure  of  the  principal  character¬ 
istics  by  which  the  variety  is  distin¬ 
guished;  (7)  he  or  his  privies  have  not 
filed  an  application  for  the  protection  of 
the  variety  in  a  foreign  country  more 
than  4  years  prior  to  the  effective  filing 
date  of  the  application  filed  in  the 
United  States. 

(b)  If  any  application  for  protection 
on  the  same  variety  has  been  filed  or 
granted  in  a  foreign  country,  either  by 
the  applicant  or  his  privies,  the  appli¬ 
cant  shall  state  the  names  of  the 
countries  in  which  such  application  (s) 
were  filed  or  protection  granted  and  shall 
give  the  day.  month,  and  year  of  filing 
and  day,  month,  and  year  protection 
was  granted,  if  any. 

(c)  When  an  applicant  files  an  appli¬ 
cation,  cross-references  to  other  related 
applications  may  be  made,  when 
appropriate. 

§  180.8  Specimen  requirements. 

(a)  The  applicant  may  be  required  by 
the  examiner  to  furnish  representative 
specimens  of  the  variety,  or  its  flower, 
fruit,  or  seeds,  in  a  quantity  and  at 
a  specified  stage  of  growth,  as  may  be 
necessary  to  verify  the  statements  in  the 
application.  Such  specimens  shall  be 
packed  and  forwarded  in  conformity 
with  instructions  furnished  by  the  ex¬ 
aminer.  If  the  applicant  requests  the  ex¬ 
aminer  to  inspect  plants  in  the  field 
before  a  final  decision  is  made,  all  such 
inspection  costs  shall  be  borne  by  the 
applicant  by  payment  of  fees  sufficient 
to  reimburse  the  Office  for  all  costs,  in¬ 
cluding  travel,  per  diem  or  subsistence, 
and  salary. 

(b)  Plant  specimens  submitted  in 
support  of  an  application  shall  not  be 
removed  from  the  Office  except  by  an 
employee  of  the  Office  or  other  person 
authorized  by  the  Secretary. 
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(c)  Plant  specimens  submitted  to  the 
Office  shall,  except  as  provided  below, 
and  upon  request,  be  returned  to  the 
applicant  at  his  expense  after  the  speci¬ 
mens  have  served  their  intended  purpose. 
The  Commissioner,  upon  a  finding  of 
good  cause,  may  require  that  certain 
specimens  be  retained  in  the  Office  for 
indefinite  periods  of  time.  Specimens 
which  are  not  returned  or  not  retained 
as  provided  above  shall  be  destroyed. 

§  180.9  Drawings  and  photographs. 

(a)  Drawings  or  photographs  sub¬ 
mitted  with  an  application  shall  dis¬ 
close  the  distinctive  characteristics  of 
the  variety. 

(b)  Drawings  or  photographs  shall  be 
in  color  when  color  is  a  distinguishing 
characteristic  of  the  variety  and  the  color 
shall  be  described  by  use  of  Nickerson’s 
or  other  recognized  color  chart. 

(c)  Drawings  should  be  sent  flat,  or 
may  be  sent  in  a  suitable  mailing  tube 
in  accordance  with  instructions  fur¬ 
nished  by  the  Commissioner. 

(d)  Drawings  or  photographs  sub¬ 
mitted  with  an  application  shall  be  re¬ 
tained  by  the  Office  as  part  of  the  appli¬ 
cation  file. 

§  180.10  Parts  of  application  to  be  filed 
together. 

All  parts  of  an  application,  including 
exhibits,  should  be  submitted  to  the  Of¬ 
fice  together;  otherwise,  each  part  shall 
be  accurately  and  clearly  referenced  to 
the  application. 

§  180.11  Application  accepted  and  filed 
when  received. 

(a)  An  application  if  materially  com¬ 
plete  when  initially  submitted  shall  be 
accepted  and  filed  to  await  examination. 

(b)  If  any  part  of  an  application  is  so 
incomplete,  or  so  defective  that  it  cannot 
be  handled  as  a  completed  application 
for  examination,  as  determined  by  the 
Commissioner,  the  applicant  will  be 
notified  before  the  Office  requests  an 
examination  fee.  The  application  will  be 
held  a  maximum  of  6  months  for  com¬ 
pletion.  Applications  not  completed  at 
the  end  of  the  prescribed  period  will  be 
considered  abandoned.  The  application 
fee  in  such  cases  will  not  be  refunded. 

§  180.12  Number  and  filing  dale  of 
application. 

(a)  Applications  shall  be  numbered 
and  dated  in  sequence  in  the  order  re¬ 
ceived  in  the  Office.  Applicants  will  be 
informed  in  writing  as  soon  as  prac¬ 
ticable  of  the  number  and  effective  filing 
date  of  the  application. 

(b)  An  applicant  may  claim  the  bene¬ 
fit  of  the  filing  date  of  a  prior  Icreign 
application  in  accordance  with  section 
55  of  the  Act.  A  certified  copy  of  the 
foreign  application  shall  be  filed  upon 
request  made  by  the  examiner.  If  a  for¬ 
eign  application  is  not  in  the  English 
language,  an  English  translation  certified 
as  accurate  by  a  sworn  or  official  trans¬ 
lator  shall  be  submitted  with  the 
application. 


§  180.13  When  the  owner  is  deceased  or 
legally  incapacitated. 

In  case  of  the  death  of  the  owner  or 
if  the  owner  is  legally  incapacitated,  the 
legal  representative  (executor,  admin¬ 
istrator,  or  guardian)  or  heir  or  assignee 
of  the  deceased  owner  may  sign  as  the 
applicant.  If  an  applicant  dies  between 
the  filing  of  his  application  and  the 
granting  of  a  certificate  thereon,  the 
certificate  may  be  issued  to  the  legal 
representative,  heir,  or  assignee,  upon 
proper  intervention  by  him. 

§  180.14  Joint  applicants. 

(a)  Joint  owners  shall  file  a  joint 
application  by  signing  as  joint  applicants. 

(b)  If  an  application  for  certificate  is 
made  by  two  or  more  persons  as  joint 
owners  when  they  were  not  in  fact  joint 
owners,  the  application  shall  be  amended 
prior  to  issuance  of  a  certificate  by  filing 
a  corrected  application  together  with  a 
written  explanation  signed  by  the  origi¬ 
nal  applicants.  Such  statement  shall  also 
be  signed  by  the  assignee,  if  any. 

(c)  If  an  application  has  been  made 
by  less  than  all  the  actual  Joint  owners, 
the  application  shall  be  amended  by 
filing  a  corrected  application  together 
with  a  written  explanation  signed  by  all 
of  the  joint  owners.  Such  statement  shall 
also  be  signed  by  the  assignee,  if  any. 

(d)  If  a  joint  owner  refuses  to  join 
in  a  corrected  application  or  cannot  be 
found  after  diligent  effort,  the  remain¬ 
ing  owner  may  file  an  application  on 
behalf  of  himself  and  the  missing  owner. 
Such  application  shall  be  accompanied 
by  a  written  explanation  and  shall  state 
the  last  known  address  of  the  missing 
owner.  Notice  of  the  filing  of  the  appli¬ 
cation  shall  be  forwarded  by  the  Office 
to  the  missing  owner  at  his  last  known 
address.  If  such  notice  is  returned  to  the 
Office  undelivered,  or  if  the  address  of 
the  missing  owner  is  unknown,  notice  of 
the  filing  of  the  application  shall  be  pub¬ 
lished  once  in  the  Official  Journal.  Prior 
to  the  issuance  of  the  certificate,  a  miss¬ 
ing  owner  may  join  in  an  application  by 
filing  a  written  explanation.  A  certificate 
obtained  by  one  of  two  or  more  joint 
owners  under  this  paragraph  conveys  the 
same  rights  and  privileges  as  though  all 
of  the  original  owners  had  joined  in  the 
original  application. 

§  180.15  Assigned  novel  varieties  and 
certificates. 

In  case  the  whole  or  a  part  interest  in 
a  variety  is  assigned,  the  application 
shall  be  made  by  the  owner  or  one  of 
the  persons  identified  in  $  180.13.  How¬ 
ever,  the  certificate  may  be  issued  to  the 
assignee  or  jointly  to  the  owner  and  the 
assignee  when  a  part  interest  in  a  va¬ 
riety  is  assigned. 

§180.16  Amendment  by  applicant. 

An  application  may  be  amended  before 
or  after  the  first  examination  and  action 
by  the  Office,  after  the  second  or  subse¬ 
quent  examination  or  reconsideration  as 
specified  in  $  180.107,  or  when  and  as 
specifically  required  by  the  examiner. 


Such  amendment  may  Include  a  specifi¬ 
cation  that  seed  of  the  variety  be  sold 
by  variety  name  only  as  a  class  of  certi¬ 
fied  seed,  if  not  previously  specified.  Once 
such  specification  is  made,  no  amend¬ 
ment  to  reverse  such  a  specification  will 
be  permitted  unless  the  variety  has  not 
been  sold  and  labeled  or  publication  made 
in  any  manner  that  the  variety  is  to  be 
sold  by  variety  name  only  as  a  class  of 
certified  seed. 

§  180.17  Papers  of  completed  applica¬ 
tion  to  be  retained. 

The  papers  submitted  with  a  completed 
application  shall  be  retained  by  the  Of¬ 
fice.  After  issuance  of  a  certificate  of 
protection  the  Office  will  furnish  copies 
of  the  application  and  related  papers  to 
any  person  upon  payment  of  the  speci¬ 
fied  fee. 

§  180.18  Applications  handled  in  con¬ 
fidence. 

(a)  Pending  applications  shall  be  han¬ 
dled  in  confidence.  Except  as  provided 
below,  no  information  may  be  given  by 
the  Office  respecting  the  filing  of  an 
application,  the  pendency  of  any  par¬ 
ticular  application,  or  the  subject  matter 
of  any  particular  application,  nor  will 
access  be  given  to,  or  copies  furnished  of, 
any  pending  application  or  papers  relat¬ 
ing  thereto,  without  written  authority 
of  the  applicant,  or  his  assignee  or  at¬ 
torney  or  agent.  Exceptions  to  the  above 
may  be  made  by  the  Commissioner  upon 
a  finding  that  such  action  is  necessary 
to  the  proper  conduct  of  the  affairs  of 
the  Office  or  as  provided  in  section  57  of 
the  Act  and  §  180.19. 

(b)  Abandoned  applications  shall  not 
be  open  to  public  inspection,  except  that 
if  an  abandoned  application  is  directly 
referred  to  in  an  issued  certificate,  and 
is  available,  it  may  be  inspected  or  copies 
obtained  by  any  person  on  written  re¬ 
quest,  and  with  written  authority  re¬ 
ceived  from  the  applicant.  Abandoned 
applications  shall  not  be  returned. 

(c)  Decisions  of  the  Commissioner  on 
abandoned  applications  not  otherwise 
open  to  public  inspection  (see  paragraph 
(b)  of  this  section)  may  be  published  or 
made  available  for  publication  at  the 
Commissioner’s  discretion.  When  it  is 
proposed  to  release  such  a  decision,  the 
applicant  shall  be  notified  directly  or 
through  the  attorney  or  agent  of  record 
and  a  time  not  less  than  30  days  shall 
be  set  for  presenting  objections. 

§  180.19  Publication  of  pending  appli¬ 
cations. 

Information  relating  to  pending  appli¬ 
cations  shall  be  published  in  the  Official 
Journal  periodically  as  determined  by 
the  Commissioner  to  be  necessary  in  the 
public  interest.  With  respect  to  each  ap¬ 
plication,  the  Official  Journal  shall  show 
the  (a)  application  number  and  date  of 
filing,  (b)  the  name  of  the  variety  or 
temporary  designation,  (c)  the  name  of 
the  kind  of  seed.  Additional  Information, 
such  as  (d)  the  name  and  address  of  the 
applicant,  (e)  a  brief  description  of  the 
novel  features  of  the  variety,  and  (f) 
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whether  the  applicant  specified  that  the 
variety  is  to  be  sold  by  variety  name  only 
as  a  class  of  certified  seed  together  with 
a  limitation  in  the  number  of  genera¬ 
tions,  may  be  published  upon  request  or 
approval  received  from  the  applicant  at 
the  time  the  application  is  filed  or  at  any 
time  before  the  notice  of  allowance  of  a 
certificate  is  issued. 

§  180.20  Abandonment  for  failure  to 
respond  within  time  limit. 

(a)  Except  as  otherwise  provided  in 
§  180.104,  if  an  applicant  fails  to  advance 
actively  his  application  within  6  months 
after  the  date  when  the  last  request  for 
action  was  mailed  to  him  by  the  Office,  or 
within  such  longer  time  as  may  be  fixed 
by  the  Commissioner,  the  application 
shall  be  deemed  abandoned. 

(b)  The  submission  of  an  amendment 
to  the  application,  not  responsive  to  the 
last  request  by  the  Office  for  action,  and 
any  proceedings  relative  thereto,  shall 
not  operate  to  save  the  application  from 
abandonment. 

(c)  When  the  applicant  makes  a  bona 
fide  attempt  to  advance  his  application, 
and  is  in  substantial  compliance  with  the 
request  for  action,  but  has  inadvertently 
failed  to  comply  with  some  procedural 
requirement,  opportunity  to  comply  with 
the  procedural  requirement  shall  be 
given  to  the  applicant  before  the  appli¬ 
cation  shall  be  deemed  abandoned.  The 
Commissioner  may  set  a  shortened 
period,  not  less  than  30  days,  to  correct 
any  deficiency  in  the  application. 

§  180.21  Extension  of  lime  for  reply. 

The  time  for  reply  by  an  applicant  to 
a  request  by  the  Office  for  certain  action, 
shall  be  extended  by  the  Commissioner 
only  for  good  and  sufficient  cause,  and 
for  a  specified  reasonable  time.  A  request 
for  extension  shall  be  filed  on  or  before 
the  specified  time  for  reply.  In  no  case 
shall  the  mere  filing  of  a  request  for  ex¬ 
tension  require  the  granting  of  an  exten¬ 
sion  or  stay  the  time  for  reply. 

§  180.22  Revival  of  application  aban¬ 
doned  for  failure  to  reply. 

An  application  abandoned  for  failure 
on  the  part  of  the  applicant  to  advance 
actively  his  application  to  its  completion, 
in  accordance  with  the  regulations  in 
this  part,  may  be  revived  as  a  pending 
application  upon  a  finding  by  the  Com¬ 
missioner  that  the  failure  was  inad¬ 
vertent  or  unavoidable  and  without 
fraudulent  intent.  A  request  to  revive  an 
abandoned  application  shall  be  accom¬ 
panied  by  a  written  statement  showing 
the  cause  of  the  failure  to  respond,  a 
response  to  the  last  request  for  action, 
and  by  the  specified  fee. 

§  180.23  Voluntary  withdrawal  and 
abandonment  of  application. 

(a)  An  application  may  be  voluntarily 
withdrawn  or  abandoned  by  submitting 
to  the  Office  a  written  request  for  with¬ 
drawal  or  abandonment  signed  by  the 
applicant  or  his  attorney  or  agent  of  rec¬ 
ord,  if  any,  or  the  assignee  of  record,  if 
any. 

(b)  An  application  which  has  been 
voluntarily  abandoned  may  be  revived 
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within  3  months  of  such  abandonment 
by  the  payment  of  the  prescribed  fee  and 
a  showing  that  the  abandonment  oc¬ 
curred  without  fraudulent  intent. 

(c)  An  original  application  which  has 
been  voluntarily  withdrawn  shall  be  re¬ 
turned  to  the  applicant  and  may  be  re¬ 
considered  only  by  refiling  and  payment 
of  a  new  application  fee. 

§  180.24  Assignee. 

The  assignee  of  record  of  the  entire 
interest  in  an  application  is  entitled  to 
advance  actively  or  abandon  the  appli¬ 
cation  to  the  exclusion  of  the  applicant. 

Examinations,  Allowances,  and 
Denials 

§  180.100  Examination  of  applications. 

Examinations  of  applications  shall  in¬ 
clude  a  review  of  all  available  documents, 
publications,  or  other  material  relating 
to  varieties  of  the  species  involved  in  the 
application,  except  that  if  there  are 
fundamental  defects  in  the  application, 
as  determined  by  the  examiner,  the 
examination  may  be  limited  to  an  iden¬ 
tification  of  such  defects  and  notifica¬ 
tion  to  the  applicant  of  needed  correc¬ 
tive  action.  However,  matters  of  form  or 
procedure  need  not,  but  may,  be  raised 
by  an  examiner  until  a  variety  is  found 
to  be  novel  and  entitled  to  protection. 

§180.101  Notice  of  allowance. 

(a)  If.  on  examination,  it  shall  appear 
that  the  applicant  is  entitled  to  a  cer¬ 
tificate,  a  notice  of  allowance  shall  be 
sent  to  him  or  his  attorney  or  his  agent 
of  record,  if  any,  calling  for  the  payment 
of  the  prescribed  fee,  which  fee  shall  be 
paid  within  3  months  from  the  date  of 
the  notice  of  allowance.  Thereafter,  a 
fee  for  delayed  payment  shall  be  made  as 
required  under  S  180.175. 

(b>  Upon  request  by  the  Office,  the  ap¬ 
plicant  shall  submit  a  reasonable  quan¬ 
tity  of  the  viable  basic  seed  required  to 
reproduce  the  novel  variety,  as  deter¬ 
mined  by  the  Commissioner.  Failure  to 
deposit  viable  basic  seed  within  3  months 
of  the  date  of  request  shall  result  in  the 
application  being  considered  abandoned. 

§  180.102  Amendments  after  allowance. 

Amendments  to  the  application  after 
the  notice  of  allowance  is  issued  may  be 
made,  if  the  certificate  has  not  been 
issued. 

§  180.103  Issuance  of  certificate. 

(a)  After  the  notice  of  allowance  has 

been  issued,  the  prescribed  fee  and  sam¬ 
ple  of  viable  basic  seed  received  by  the 
Office,  and  the  applicant  has  clearly  spec¬ 
ified  whether  or  not  the  variety  shall  be 
sold  by  variety  name  only  as  a  class  of 
certified  seed,  the  certificate  shall  be 
promptly  issued.  Once  an  election  is 
made  and  a  certificate  issued  specifying 
that  seed  of  the  variety  shall  be  sold  by 
variety  name  only  as  a  class  of  certified 
seed  no  waiver  of  such  rights  shall 
be  permitted  by  amendment  of  the 
certificate.  * 

(b)  The  certificate  shall  be  delivered 
or  mailed  to  the  owner  or  assignee  of  an 
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interest  therein  or  to  the  attorney  or 
agent  of  record,  if  any. 

§  180.104  Application  or  certificate 
abandoned. 

(a)  Except  as  provided  in  paragraph 

(c)  of  this  section,  if  the  fee  specified  in 
the  notice  of  allowance  is  not  paid  within 
3  months  from  the  date  of  the  notice  or 
request,  the  application  shall  be  con¬ 
sidered  abandoned. 

(b)  Upon  request  by  the  Office,  the 
owner  shall  replenish  the  viable  basic 
seed  of  the  novel  variety.  Upon  request, 
the  sample  of  seed  which  has  been  re¬ 
placed  shall  be  returned  to  the  owner, 
otherwise  it  shall  be  destroyed.  Failure  to 
replenish  viable  basic  seed  within  3 
months  from  the  date  of  request  shall  re¬ 
sult  in  the  certificate  being  regarded  as 
abandoned.  No  sooner  than  1  year  after 
the  date  of  such  request,  notices  of 
abandoned  certificates  shall  be  published 
in  the  Official  Journal  indicating  that  the 
variety  has  become  open  for  use  by  the 
public  and,  if  previously  specified  to  be 
sold  by  variety  name  as  “certified  seed 
only,”  that  such  restriction  no  longer 
applies. 

(c)  If  the  allowance  fee,  the  viable 
basic  seed  or  the  fee,  if  any,  for  delayed 
payment  are  submitted  within  9  months 
of  the  final  due  date,  it  may  be  accepted 
by  the  Commissioner  as  though  no 
abandonment  had  occurred. 

(d)  A  certificate  may  be  voluntarily 
abandoned  by  the  applicant  or  his  at¬ 
torney  or  agent  of  record,  if  any,  or  the 
assignee  of  record,  if  any,  by  notifying 
the  Commissioner  in  writing.  Upon  re¬ 
ceipt  of  such  notice,  the  Commissioner 
shall  publish  a  notice  in  the  Official  Jour¬ 
nal  that  the  variety  has  become  open  for 
use  by  the  public,  and  if  previously  spec¬ 
ified  to  be  sold  by  variety  name  as  “cer¬ 
tified  seed  only,”  that  such  restriction  no 
longer  applies. 

§  180.105  Denial  of  application. 

(a)  If  the  variety  is  found  by  the  ex¬ 
aminer  to  be  not  novel  as  claimed,  the 
application  shall  be  denied. 

(b)  In  denying  an  application  for  want 
of  novelty,  the  examiner  shall  cite  the 
reasons  the  application  was  denied. 
When  a  reason  involves  the  citation  of 
certain  material  which  is  complex,  the 
particular  part  of  the  material  relied  on 
shall  be  designated  as  nearly  as  practi¬ 
cable.  The  pertinence  of  each  reason,  if 
not  obvious,  shall  be  clearly  explained. 

(c)  If  prior  domestic  certificates  are 
cited  as  a  reason  for  denial,  their  num¬ 
bers  and  dates  and  the  names  of  the 
owners  shall  be  stated.  If  prior  foreign 
certificates  or  rights  are  cited,  as  a  rea¬ 
son  for  denial,  their  nationality  or  coun¬ 
try,  numbers  and  dates,  and  the  names 
of  the  owners  shall  be  stated,  and  such 
other  data  shall  be  furnished  as  may  be 
necessary  to  enable  the  applicant  to  ider 
tify  the  cited  certificates  or  rights. 

(d)  If  printed  publications  are  cited 
as  a  reason  for  denial,  the  author  (if 
any),  title,  date,  pages  or  plates,  and 
places  of  publication,  or  place  where  a 
copy  can  be  found  shall  be  given. 

(e)  When  a  denial  is  based  on  facts 
known  to  the  examiner,  and  upon  request 


FEDERAL  REGISTER,  VOL.  37,  NO.  75— TUESDAY,  APRIL  IS,  1972 


7676 


PROPOSED  RULE  MAKING 


by  the  applicant,  the  denial  shall  be 
supported  by  the  affidavit  of  the  ex¬ 
aminer.  Such  affidavit  shall  be  subject  to 
contradiction  or  explanation  by  the  af¬ 
fidavits  of  the  applicant  and  other 
persons. 

(f)  Abandoned  applications  may  not 
be  cited  as  reasons  for  denial. 

§  180.106  Reply  by  applicant:  request 
for  reconsideration. 

(a)  After  an  adverse  action  by  the  Of¬ 
fice,  the  applicant  may  respond  to  the 
denial  and  may  request  a  reconsidera¬ 
tion,  with  or  without  amendment  of  his 
application.  Any  amendment  shall  be 
responsive  to  the  reason  or  reasons  for 
denial  specified  by  the  examiner. 

(b)  To  obtain  a  reconsideration  the 
applicant  shall  submit  a  request  for  re¬ 
consideration  in  writing  and  shall  spe¬ 
cifically  point  out  the  alleged  errors  in 
the  examiner’s  action.  The  applicant 
shall  respond  to  each  reason  cited  by  the 
examiner  as  the  basis  for  the  adverse 
action.  A  request  for  reconsideration  of 
a  denial  based  on  a  faulty  form  or  pro¬ 
cedure  may  be  held  in  abeyance  by  the 
Commissioner  until  the  question  of  nov¬ 
elty  is  settled. 

(c)  An  applicant’s  request  for  a  re¬ 
consideration  must  be  a  bona  fide  at¬ 
tempt  to  advance  the  case  to  final  action. 
A  general  allegation  by  the  applicant 
that  certain  language  which  he  cites  in 
his  application  or  amendment  thereto 
establishes  novelty  without  specifically 
explaining  how  the  language  distin¬ 
guishes  the  alleged  novel  variety  from 
the  material  cited  by  the  examiner  shall 
not  be  grounds  for  a  reconsideration. 

§  180.107  Reconsideration  and  final 
action. 

If,  upon  reconsideration,  the  applica¬ 
tion  is  denied  by  the  Commissioner,  the 
applicant  shall  be  notified  by  the  Com¬ 
missioner  of  the  reason  or  reasons  for 
denial  in  the  same  manner  as  after  the 
first  examination.  Any  such  denial  shall 
be  final  unless  appealed  by  the  applicant 
to  the  Secretary  within  60  days  from 
the  date  of  denial  in  accordance  with 
§§  180.300-180.303.  If  the  denial  is 
sustained  by  the  Secretary  on  appeal, 
the  denial  shall  be  final  subject  to  ap¬ 
peal  to  the  courts  as  provided  in  §  180.500. 

§  180.108  Amendments  after  final  ac¬ 
tion. 

(a)  After  a  final  denial  by  the  Com¬ 
missioner,  amendments  to  the  applica¬ 
tion  may  be  made  to  overcome  the  reason 
or  reasons  for  denial.  The  acceptance  or 
refusal  of  any  such  amendment  by  the 
Office  and  any  proceedings  relative 
thereto,  shall  not  relieve  the  applicant 
from  the  time  limit  set  for  an  appeal  or 
an  abandonment  for  failure  to  reply. 

(b)  No  amendment  of  the  application 
can  be  made  in  an  appeal  proceeding. 
After  decision  on  appeal,  amendments 
can  only  be  made  to  carry  into  effect  a 
recommendation  under  S  180.302(b) . 


Correction  or  Errors  in  Certificate 

§  180.120  Corrected  certificate  Office 
mistake. 

When  a  certificate  is  incorrect  because 
of  a  mistake  in  the  Office,  the  Commis¬ 
sioner  may  issue  a  certificate  of  correc¬ 
tion  stating  the  fact  and  nature  of  such 
mistake,  under  seal,  without  charge,  to 
be  issued  to  the  owner  and  recorded  in 
the  records  of  the  Office,  or  the  Commis¬ 
sioner  may  issue  a  corrected  certificate 
without  charge  in  lieu  of  and  with  like 
effect  as  a  certificate  of  correction,  in 
accordance  with  section  84  of  the  Act. 

§  180.121  Corrected  certificate— appli¬ 
cant's  mistake. 

When  a  certificate  is  incorrect  because 
of  a  minor  mistake  by  the  applicant,  and 
the  mistake  is  found  by  the  Commis¬ 
sioner  to  have  occurred  in  good  faith  and 
does  not  require  a  further  examination, 
the  Commissioner  may,  upon  payment  of 
the  required  fee,  correct  the  certificate  by 
issuing  a  certificate  of  correction  stating 
the  fact  and  nature  of  such  mistake,  un¬ 
der  seal,  to  be  issued  to  the  owner  and 
recorded  in  the  records  of  the  Office,  in 
accordance  with  section  85  of  the  Act. 
If  the  mistake  requires  a  reexamination, 
a  correction  of  the  certificate  shall  be 
dependent  on  the  results  of  the  reexami¬ 
nation. 

Assignments  and  Recording 
§  180.130  Recording  of  assignments. 

(a)  Any  assignment  of  an  application 
for  a  certificate,  or  of  a  certificate  of 
plant  variety  protection,  or  of  any  inter¬ 
est  in  a  variety,  or  any  license  or  grant 
and  conveyance  of  an  exclusive  right  to 
use  of  the  variety,  may  be  submitted  for 
recording  in  the  Office  in  accordance 
with  section  101  of  the  Act  (7  U.S.C. 
2531). 

(b)  No  instrument  shall  be  recorded 
which  is  not  in  the  English  language 
or  which  does  not  identify  the  certificate 
or  application  to  which  it  relates. 

(c)  An  instrument  relating  to  title  of 
a  certificate  shall  identify  the  certificate 
by  number  and  date,  the  name  of  the 
owner,  and  the  name  of  the  novel 
variety  as  stated  in  the  certificate.  An 
instrument  relating  to  title  of  an  appli¬ 
cation  shall  identify  an  application  by 
number  and  date  of  filing,  the  name  of 
the  owner,  and  the  name  of  the  novel 
variety  as  stated  in  the  application. 

(d)  If  an  assignment  is  executed  con¬ 
currently  with  or  subsequent  to  the  filing 
of  an  application  but  before  its  number 
and  filing  date  are  ascertained,  the  as¬ 
signment  shall  identify  the  application 
by  the  date  of  the  application,  the  name 
of  the  owner,  and  the  name  of  the  novel 
variety. 

§  180.131  Conditional  assignment*. 

Assignments  recorded  in  the  Office  are 
regarded  as  absolute  assignments  for 
Office  purposes  until  canceled  in  writing 
by  both  parties  to  the  assignment  or  by 
a  decree  of  a  court  of  competent  juris¬ 
diction.  The  Office  shall  not  determine 


whether  conditions  precedent  to  the  as¬ 
signment,  such  as  the  payment  of  money, 
have  been  fulfilled. 

§  180.132  Assignment  records  open  to 
public  inspection. 

(a)  Assignment  records  relating  to 
original  or  amended  certificates  shall  be 
open  to  public  inspection  and  copies  of 
any  recorded  document  may  be  ob¬ 
tained  upon  payment  of  the  prescribed 
fee. 

(b)  Assignment  records  relating  to 
any  pending  or  abandoned  application 
shall  not  be  available  for  inspection  ex¬ 
cept  to  the  extent  that  pending  applica¬ 
tions  are  published  as  provided  in  section 
57  of  the  Act  and  §  180.19.  Copies  of 
assignment  records  and  information  on 
pending  or  abandoned  applications  shall 
be  obtainable  only  upon  written  au¬ 
thority  of  the  applicant  or  his  assignee, 
or  attorney  or  agent  of  record.  An  order 
for  a  copy  of  an  assignment  shall  give 
the  proper  identification  of  the  assign¬ 
ment. 

Marking  or  Labeling  Provisions 
§  180.140  After  filing. 

Upon  filing  an  application  for  protec¬ 
tion  of  a  novel  variety  and  payment  of 
the  prescribed  fee,  the  owner,  or  his 
designee,  may  label  the  variety  or  con¬ 
tainers  of  the  seed  of  the  variety  or 
plants  produced  from  such  seed,  substan¬ 
tially  as  follows:  “Unauthorized  Propa¬ 
gation  Prohibited — (Unauthorized  Seed 
Multiplication  Prohibited) — U.S.  Variety 
Protection  Applied  For.” 

§180.141  After  issuance. 

Upon  issuance  of  a  certificate  the 
owner  of  the  novel  variety  or  his  designee 
may  label  the  variety  or  containers  of 
the  seed  of  the  variety  or  plants  produced 
from  such  seed  substantially  as  follows: 
“Unauthorized  Propagation  Prohibited — 
(Unauthorized  Seed  Multiplication  Pro¬ 
hibited) — U.S.  Protected  Variety.” 

§  180.142  For  testing  or  increase. 

An  owner  who  contemplates  filing  an 
application  and  releases  for  testing  or  in¬ 
crease  seed  of  the  variety  or  other  sex¬ 
ually  reproducible  plant  material  pro¬ 
duced  from  seed  of  the  variety,  may 
label  such  plant  material  or  containers 
of  the  seed  or  plants  substantially  as  fol¬ 
lows:  “Unauthorized  Propagation  Pro¬ 
hibited — For  Testing  (or  Increase) 
Only.” 

§  180.143  Certified  seed  only. 

(a)  Upon  filing  an  application,  or 
amendment  thereto,  specifying  seed  of 
the  variety  is  to  be  sold  by  variety  name 
only  as  a  class  of  certified  seed,  the 
owner,  or  his  designee,  may  label  con¬ 
tainers  of  seed  of  the  variety  substan¬ 
tially  as  follows:  “Unauthorized  Propa¬ 
gation  Prohibited — U.S.  Variety  Protec¬ 
tion  Applied  for  Specifying  That  Seed 
of  This  Variety  Is  To  Be  Sold  By  Variety 
Name  Only  as  a  Class  of  Certified  Seed.” 

(b)  An  owner  who  has  received  a  cer¬ 
tificate  specifying  that  a  variety  is  to  be 
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sold  by  variety  name  only  as  a  class  of 
certified  seed  may  label  containers  of 
the  seed  of  the  variety  substantially  as 
follows:  “Unauthorized  Propagation  Pro¬ 
hibited — To  Be  Sold  By  Variety  Name 
Only  as  a  Class  of  Certified  Seed — U.S. 
Protected  Variety.” 

§  180.144  Additional  marking  or  label¬ 
ing. 

Additional  clarifying  information  that 
is  not  false  or  misleading  may  be  used 
by  the  owner  in  addition  to  the  above 
markings  or  labeling. 

Attorneys  and  Agents 
§  180.150  Right  to  be  represented. 

An  applicant  may  actively  advance  an 
application  or  he  may  be  represented  by 
any  attorney  or  agent  authorized  in 
writing  by  him. 

§  180.151  Authorization. 

Only  attorneys  or  agents  specified  by 
the  applicant  shall  be  allowed  to  inspect 
papers  or  take  action  of  any  kind  on  be¬ 
half  of  the  applicant  in  any  pending 
application  or  proceedings. 

§  180.152  Revocation  of  authorization; 
withdrawal. 

An  authorization  of  an  attorney  or 
agent  may  be  revoked  by  an  applicant 
at  any  time,  and  an  attorney  or  agent 
may  withdraw,  upon  application  to  the 
Commissioner.  When  the  authorization 
is  so  revoked,  or  the  attorney  or  agent 
has  so  withdrawn,  the  Office  shall  inform 
the  interested  parties  and  shall  there¬ 
after  communicate  directly  with  the  ap¬ 
plicant,  or  with  such  other  attorney  or 
agent  as  the  applicant  may  appoint.  An 
assignment  will  not  of  itself  operate  as 
a  revocation  of  authorization  previously 
given,  but  the  assignee  of  the  entire  in¬ 
terest  may  revoke  previous  authoriza¬ 
tions  and  be  represented  by  an  attorney 
or  agent  of  his  own  selection. 

§  180.153  Persons  recognized. 

Unless  specifically  authorized  as  pro¬ 
vided  in  §  180.151,  no  person  shall  be 
permitted  to  file  or  advance  applications 
before  the  Office. 

§  180.154  Government  employees. 

Officers  and  employees  of  the  United 
States  who  are  disqualified  by  statute 
(18  U.S.C.  203  and  205)  from  practicing 
as  attorneys  or  agents  in  proceedings  or 
other  matters  before  Government  de¬ 
partments  or  agencies,  shall  not  be  eligi¬ 
ble  to  represent  applicants,  except  offi¬ 
cers  and  employees  whose  official  duties 
require  the  prepartion  and  prosecution 
of  applications  for  certificates  of  variety 
protection. 

§  180.155  Signatures. 

Every  document  filed  by  an  attorney 
or  agent  representing  an  applicant  or 
party  to  a  proceeding  in  the  Office  shall 
bear  the  signature  of  such  attorney  or 
agent,  except  documents  which  are  re¬ 
quired  to  be  signed  by  the  applicant. 

§  180.156  Addresses. 

Attorneys  and  agents  practicing  before 
the  Plant  Variety  Protection  Office  shall 


notify  the  Office  in  writing  of  any 
change  of  address.  The  Office  shall  ad¬ 
dress  letters  to  any  such  person  at  the 
last  address  received. 

§  180.157  Professional  conduct. 

Attorneys  and  agents  appearing  be¬ 
fore  the  Office  shall  conform  to  the  stand¬ 
ards  of  ethical  and  professional  conduct 
generally  applicable  to  attorneys  before 
the  courts  of  the  United  States. 

§  180.158  Advertising. 

(a)  The  use  of  advertising,  circulars, 
letters,  cards,  and  similar  material  to 
solicit  plant  variety  protection  business, 
directly  or  indirectly,  is  forbidden  as  un¬ 
professional  conduct,  and  any  person  en¬ 
gaging  in  such  solicitation,  or  associated 
with  or  employed  by  others  who  so  solicit, 
shall  be  refused  recognition  to  practice 
before  the  Office  or  may  be  suspended, 
excluded,  or  disbarred  from  further  prac¬ 
tice  before  the  Office. 

(b)  The  use  of  simple  professional  let¬ 
terheads,  calling  cards,  or  office  signs, 
simple  announcements  necessitated  by 
opening  an  office,  change  of  association, 
or  change  of  address,  distributed  to 
clients  and  friends  and  insertion  of  list¬ 
ings  in  common  form  (not  display)  in  a 
classified  telephone  or  city  directory,  and 
listings  and  professional  cards  with  bio¬ 
graphical  data  in  standard  professional 
directories  shall  not  be  considered  a  vio¬ 
lation  of  this  section. 

Fees  and  Charges 
§  180.175  Fee  and  charges. 

The  following  fees  and  charges  apply 
to  the  services  and  actions  specified 
below: 


(a)  Filing  application _ $250 

(b)  Search  or  examination _  250 

(c)  Allowance  and  Issuance  of  cer¬ 
tificates  _ 250 

(d)  To  revive  an  abandoned  appli¬ 
cation  _ _ _ : _  50 

(e)  Reproductions  of  records,  draw¬ 

ings,  certificates,  exhibits,  or  printed 
material  (copy  per  page  of  material) _  1 

(f)  Authentication  (each  docu¬ 
ment)  _  1 

(g)  Correcting  certificate _ io 

(h)  Recording  assignments _  5 

(1)  Copies  of  8  x  10  photographs  in 

color _ 12 

(j)  Additional  fee  for  reconsidera¬ 
tion  _ _ 25 

(k)  Additional  fee  for  late  issue _  25 

(l)  Additional  fee  for  late  replenish¬ 
ment  of  seed _  25 

(m)  Appeal  to  Secretary _  50 


(n)  Field  inspections  by  a  representative 
of  the  Plant  Variety  Protection  Office  made 
at  the  request  of  the  applicant  Bhall  be  re¬ 
imbursable  in  fuU  (including  travel,  per 
diem  or  subsistence,  and  salary)  in  accord¬ 
ance  with  Standardized  Government  Travel 
Regulations. 

(o)  Any  other  services  not  covered  above 
will  be  charged  for  at  rates  prescribed  by  the 
Commissioner,  but  in  no  event  shall  they  ex¬ 
ceed  $20  per  man-hour. 

§  180.176  Fees  payable  in  advance. 

Fees  and  charges  shall  be  paid  at  the 
time  of  making  application  or  at  the  time 
of  submitting  a  request  for  any  action  by 
the  Office  for  which  a  fee  or  charge  is 
payable  and  established  in  this  part. 


§  180.177  Method  of  payment. 

Checks  or  money  orders  shall  be  made 
payable  to  the  Treasurer  of  the  United 
States.  Remittances  from  foreign  coun¬ 
tries  must  be  payable  and  immediately 
negotiable  in  the  United  States  for  the 
full  amount  of  the  prescribed  fee.  Money 
sent  by  mail  to  the  Office  shall  be  sent 
at  the  risk  of  the  sender. 

§  180.178  Refunds. 

Money  paid  by  mistake  or  excess  pay¬ 
ments  shall  be  refunded,  but  a  mere 
change  of  plans  after  the  payment  of 
money,  as  when  a  party  decides  to  with¬ 
draw  an  application  or  to  withdraw  an 
appeal,  shall  not  entitle  a  party  to  a  re¬ 
fund.  Amounts  of  $1  or  less  shall  not  be 
refunded  unless  specifically  demanded. 

§  180.179  Copies  and  certified  copies. 

(a)  Upon  request,  copies  of  applica¬ 
tions,  certificates,  or  of  any  records, 
books,  papers,  drawings,  or  photographs 
in  the  custody  of  the  Office  and  which 
are  open  to  the  public,  will  be  furnished 
to  persons  entitled  thereto,  upon  pay¬ 
ment  of  the  prescribed  fee. 

(b)  Upon  request,  copies  will  be  au¬ 
thenticated  by  imprint  of  the  seal  of  the 
Office  and  certified  by  the  official  au¬ 
thorized  by  the  Commissioner  upon  pay¬ 
ment  of  the  prescribed  fee. 

Availability  of  Office  Records 

§  180.190  When  open  records  are  avail¬ 
able. 

Copies  of  records  which  are  open  to 
the  public  and  in  the  custody  of  the  Of¬ 
fice  may  be  examined  in  the  Office  dur¬ 
ing  regular  business  hours  upon  approval 
by  the  Commissioner. 

Protest  Proceedings 

§  180.200  Protests  to  the  grant  of  a 
certificate. 

Opposition  on  the  part  of  any  person 
to  the  grant  of  a  certificate  shall  be  per¬ 
mitted  while  an  application  is  pending 
and  for  a  period  not  to  exceed  5  years 
following  the  issuance  of  a  certificate. 

§  180.201  Protest  proceedings. 

(a)  Opposition  shall  be  made  by  sub¬ 
mitting  in  writing  a  petition  for  protest 
proceedings,  which  petition  shall  be  sup¬ 
ported  by  affidavits  and  shall  show  the 
reason  or  reasons  for  opposing  the  ap¬ 
plication  or  certificate.  The  petition  and 
accompanying  papers  shall  be  filed  In 
duplicate.  If  it  appears  to  an  examiner 
that  a  variety  involved  in  a  pending  ap¬ 
plication  or  covered  by  a  certificate  may 
not  be  or  may  not  have  been  entitled  to 
protection  under  the  Act,  a  protest  pro¬ 
ceeding  may  be  permitted  by  the  Com¬ 
missioner. 

(b)  One  copy  of  the  petition  and  ac¬ 
companying  papers  shall  be  served  by 
the  Office  upon  the  applicant  or  owner, 
or  his  attorney  or  agent  of  record. 

(c)  An  answer,  by  the  applicant  or 
owner  of  the  certificate  or  his  assignee, 
in  response  to  the  petition  may  be  filed 
with  the  Commissioner  within  60  days 
after  service  of  the  petition  upon  such 
person.  If  no  answer  is  filed  within  said 
period,  the  Commissioner  shall  decide  the 
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matter  on  the  basis  of  the  allegations 
set  forth  in  the  petition. 

(d)  If  the  petition  and  answer  raise 
any  issue  of  fact  needing  proof,  the  Com¬ 
missioner  shall  afford  each  of  the  parties 
a  period  of  60  days  in  which  to  file  sworn 
statements  or  affidavits  in  support  of 
their  respective  positions. 

(e)  As  soon  as  practicable  after  the 
petition  or  the  petition  and  answer  are 
filed  or  after  the  expiration  of  any  pe¬ 
riod  for  filing  sworn  statements  or  affi¬ 
davits,  the  Commissioner  shall  issue  his 
decision  as  to  whether  the  protests  had 
been  upheld  or  denied.  The  Commis¬ 
sioner  may,  following  the  protest  pro¬ 
ceeding,  cancel  any  certificate  issued  and 
may  grant  another  certificate  for  the 
same  novel  variety  to  a  person  who 
proves  to  the  satisfaction  of  the  Com¬ 
missioner,  that  he  is  the  breeder  or  dis¬ 
coverer.  The  decision  shall  be  served  upon 
the  parties  in  the  manner  provided  in 
§  180.403. 

Priority  Contest 

§  180.205  Definition ;  when  declared. 

A  priority  contest  may  be  instituted  by 
the  Secretary,  on  his  own  motion,  or 
upon  the  request  of  any  person  who  has 
applied  for  protection  on  the  same  vari¬ 
ety  for  which  an  adverse  certificate  has 
been  issued,  for  the  purpose  of  determin¬ 
ing  the  question  of  priority  between  two 
or  more  parties  claiming  development  or 
discovery  of  the  same  novel  variety. 
Provided,  however,  That  any  person  shall 
have  forfeited  his  right  to  assert  priority 
when  an  adverse  certificate  has  been  is¬ 
sued  if  he  fails  to  make  a  request  for 
the  institution  of  a  priority  contest 
within  1  year  of  the  publication  in  the 
Official  Journal  of  issuance  of  the  adverse 
certificate  by  the  Secretary  or  if  he  fails 
to  make  the  request  within  the  period 
for  taking  action  after  refusal  of  his 
application  on  the  basis  of  the  adverse 
certificate. 

§  180.206  Preparation  for  priority  con¬ 
test  between  applicants. 

(a)  Before  a  priority  contest  will  be 
handled  by  the  Office,  an  examiner  must 
determine  that  the  same  novel  variety  is 
involved  in  separate  applications  filed  by 
two  or  more  parties  and  apparently  cer¬ 
tifiable  to  each  of  the  parties,  subject  to 
the  determination  of  the  question  of 
priority. 

(b)  The  fact  that  a  certificate  has 
been  issued  will  not  prevent  a  priority 
contest. 

§  180.207  Preparation  of  priority  papers 
and  declaration  of  priority  contest. 

(a)  When  a  priority  question  is  found 
to  exist,  the  examiner  shall  forward  the 
pertinent  files  to  the  Commissioner  to¬ 
gether  with  a  written  statement  showing 
the  reason  for  the  contest. 

(b)  The  Commissioner  shall  institute 
and  declare  the  priority  contest  by  for¬ 
warding  a  notice  to  each  of  the  appli¬ 
cants  involved.  Each  notice  shall  include 
the  name  and  residence  of  each  of  the 
other  applicants  or  those  of  his  attorney 
or  agent,  if  any,  and  of  any  assignee, 
and  will  identify  the  application  of  each 


opposing  party  by  number  and  filing 
date,  or  in  the  case  of  a  certificate,  by 
the  number  and  date  of  the  certificate. 
The  notice  shall  specify  the  basis  of  the 
priority  contest.  The  notice  shall  specify 
a  time,  not  to  exceed  2  months,  for  filing 
preliminary  statements. 

(c)  When  a  notice  is  returned  to  the 
Office  undelivered,  or  when  one  of  the 
parties  resides  abroad  and  his  agent  in 
the  United  States  is  unknown,  notice 
may  be  given  by  publication  once  in  the 
Official  Journal. 

§  180.208  Burden  of  proof. 

The  parties  to  a  priority  contest  will 
be  presumed  to  have  developed  their 
varieties  in  the  chronological  order  of 
the  filing  dates  of  their  applications  for 
certificates  involved  in  the  priority  con¬ 
test,  and  the  burden  of  proof  will  rest 
upon  the  party  who  last  filed  an  applica¬ 
tion. 

§  180.209  Preliminary  statement  on 
novel  variety  developed  in  the  United 
States. 

(a)  Each  party  to  the  priority  contest 
is  required  to  file  on  or  before  a  date 
fixed  by  the  Office,  a  concise  preliminary 
statement  giving  the  facts  and  dates 
relating  to  the  development  of  his  al¬ 
leged  novel  variety.  The  preliminary 
statement  must  be  signed  by  the  owner: 
Provided,  however,  That  in  appropriate 
circumstances,  as  when  the  owner  is  dead 
or  legally  incapacitated  or  a  showing  is 
made  of  inability  to  obtain  a  statement 
from  the  owner,  the  preliminary  state¬ 
ment  may  be  made  by  the  assignee  or 
by  someone  authorized  or  entitled  to 
make  the  statement  and  having  knowl¬ 
edge  of  the  facts. 

(b)  Preliminary  statements  shall  be 
filed  with  the  Office  in  duplicate.  A  copy 
shall  be  forwarded  to  each  opposing 
party  by  the  Office  as  soon  as  practicable 
after  both  parties  have  filed  their  state¬ 
ments  within  the  requisite  period. 

(c)  In  filing  a  preliminary  statement 
each  party  must  show  the  following 
information: 

(1)  The  date  upon  which  the  first  de¬ 
termination  of  the  novel  variety  was 
made. 

(2)  The  date  upon  which  the  first 
written  description  of  the  novel  variety 
was  made.  If  a  written  description  of  the 
novel  variety  has  not  been  made  prior 
to  the  filing  date  of  the  application,  it 
must  be  so  stated. 

(3)  The  date  of  the  first  act  or  acts 
susceptible  of  proof  (other  than  making 
a  written  description  or  disclosing  the 
novel  variety  to  another  person) ,  which, 
if  proven,  would  establish  determination 
of  the  novel  variety,  and  a  brief  descrip¬ 
tion  of  such  act  or  acts.  If  there  have 
been  no  such  acts,  it  must  be  so  stated. 

(4)  The  date  of  the  actual  production 
of  the  novel  variety.  If  the  novel  variety 
had  not  been  actually  produced  before 
the  filing  date  of  the  application,  it  must 
be  so  stated. 

(d)  When  an  allegation  as  to  the  first 
written  description  (paragraph  (c)  (2)  of 
this  section)  is  made,  a  copy  of  such 
written  description  shall  be  attached  to 
the  statement. 


(e)  If  a  party  intends  to  rely  solely  on 
a  prior  application,  domestic  or  foreign, 
and  on  no  other  evidence,  the  preliminary 
statement  shall  clearly  identify  such 
prior  application.  Copies  of  the  cited 
application  and  related  documents  will 
be  served  by  the  Office  to  all  interested 
parties  to  the  contest.  In  the  case  of  an 
application  filed  in  a  foreign  country, 
translations  shall  be  served  upon  all  in¬ 
terested  parties  by  the  party  relying  on 
the  application  filed  in  the  foreign 
country. 

§  180.210  Preliminary  statement  on 
novel  variety  developed  in  a  foreign 
country. 

When  the  novel  variety  was  developed 
in  a  foreign  country,  the  preliminary 
statement  must  show  (a)  the  information 
specified  in  §  180.209(c)  through  (e)  and 
(b)  whether,  and  if  so,  when  and  under 
what  circumstances  the  novel  variety  was 
introduced  into  the  United  States  by  or 
on  behalf  of  the  party. 

§  180.211  Statements  sealed  before  fil¬ 
ing. 

The  preliminary  statement  shall  be 
submitted  in  a  sealed  envelope  bearing 
the  name  of  the  party  filing  it  and  the 
number  and  title  of  the  priority  contest 
as  shown  on  the  notice  issued  by  the 
Office.  The  envelope  should  be  enclosed 
in  an  outer  mailing  envelope  marked  “To 
Be  Opened  by  the  Commissioner.” 

§  180.212  Correction  of  statement  on 
motion. 

In  case  of  material  error  arising 
through  inadvertence  or  mistake,  a  pre¬ 
liminary  statement  may  be  corrected 
upon  a  satisfactory  showing  to  the  Com¬ 
missioner  that  the  correction  is  of  ma¬ 
terial  significance.  Correction  of  the 
statement  must  be  made  as  soon  as 
practicable  after  the  discovery  of  the 
error. 

§180.213  Failure  to  file  statements. 

If  any  party  to  a  priority  contest  fails 
to  file  a  preliminary  statement,  he  shall 
be  restricted  to  his  earliest  effective  filing 
date. 

§  180.214  Access  to  preliminary  state¬ 
ments. 

The  preliminary  statements  shall  be 
open  to  the  inspection  of  any  party  after 
the  date  set  for  the  filing  of  preliminary 
statements  (§  180.207(b)),  but  shall  not 
be  open  to  inspection  prior  to  that  time. 

§  180.215  Dissolution  at  the  request  of 
commissioner. 

If  during  a  priority  contest,  informa¬ 
tion  is  submitted  or  found  which,  in  the 
opinion  of  the  Commissioner,  may  ren¬ 
der  the  variety  ineligible  for  a  certificate, 
the  priority  contest  may  be  suspended  by 
the  Commissioner  and  referred  to  an  ex¬ 
aminer  for  consideration  of  the  matter 
and  the  parties  will  be  notified  of  the 
reason  for  the  suspension.  Arguments  of 
the  parties  regarding  the  suspension  will 
be  considered  if  filed  within  60  days  of 
the  notification.  The  suspension  will  then 
be  continued,  modified,  or  dismissed  in 
accordance  with  the  determination  by 
the  Commissioner. 
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§180.216  Concession ;  abandonment. 

(a)  An  applicant  or  a  certificate  holder 
involved  in  a  priority  contest  may,  at  any 
time,  file  a  written  concession  of  priority, 
or  abandonment  of  the  certificate,  signed 
by  the  breeder,  or  by  the  assignee,  if  any. 
Upon  the  filing  of  such  an  instrument  by 
any  party,  the  decision  shall  be  rendered 
against  him  by  the  Commissioner. 

(b)  A  concession  of  priority  may  not 
be  made  by  an  assignee  of  a  part  interest. 

§  180.217  Affidavits  and  exhibits. 

Affidavits  and  exhibits,  including  offi¬ 
cial  records  and  any  special  matter  con¬ 
tained  in  a  printed  publication,  pertinent 
to  the  issue  involved  in  the  contest,  may 
be  introduced  in  evidence  in  a  priority 
contest  by  any  party  to  the  contest.  In 
the  case  of  official  records  and  printed 
publications,  the  party  introducing  the 
evidence  shall  specify  the  record  or  the 
printed  publication,  the  page  or  pages 
thereof  to  be  used,  indicating  generally 
its  relevancy,  and  submit  to  the  Com¬ 
missioner  the  record  or  authenticated 
copy,  or  the  printed  publication  or  a 
copy.  Copies  of  affidavits  and  exhibits, 
including  any  record  or  publication,  shall 
be  served  by  the  Commissioner  on  each 
of  the  other  interested  parties. 

§  180.218  Matters  considered  in  deter¬ 
mining  priority. 

In  determining  priority,  the  Commis¬ 
sioner  will  consider  only  priority  of  de¬ 
velopment  based  on  the  evidence  sub¬ 
mitted.  Questions  of  novelty  generally 
will  not  be  considered  in  the  decision  on 
priority.  If  he  desires,  the  Commissioner 
may  refer  his  proposed  findings  of  fact, 
conclusions,  and  notice  of  priority  to  the 
Board  for  an  advisory  decision. 

§  180.219  Recommendation  by  Commis¬ 
sioner.  • 

The  Commissioner  may,  either  before 
or  concurrently  with  his  decision  on  the 
question  of  priority,  but  independently 
of  such  decision,  direct  the  attention  of 
the  examiner  to  any  matter  not  relating 
to  priority  which  may  come  to  the  Com¬ 
missioner’s  attention,  and  which  in  his 
opinion  establishes  the  fact  that  there 
has  been  irregularity  which  amounts  to 
a  bar  to  the  grant  of  a  certificate  to 
either  of  the  parties.  The  Commissioner 
may  suspend  the  priority  contest  and 
remand  the  case  to  the  examiner  for  fur¬ 
ther  consideration  of  the  matters  to 
which  attention  has  been  directed. 

§  180.220  Decision  by  commissioner. 

(a)  When  a  priority  contest  is  con¬ 
cluded  on  the  basis  of  preliminary  state¬ 
ments,  or  otherwise,  proposed  findings 
of  fact,  conclusions,  and  notice  of  prior¬ 
ity  shall  be  issued  by  the  Commissioner 
to  the  interested  parties  giving  them  a 
specified  period,  not  less  than  30  days, 
to  show  cause  why  such  proposed  find¬ 
ings  of  fact,  conclusions,  and  notice  of 
priority  should  not  be  made  final.  Any 
response  made  during  the  specified  pe¬ 
riod  will  be  considered  by  the  Com¬ 
missioner.  Additional  affidavits  or 
exhibits  will  not  be  considered  unless 


accompanied  by  a  showing  of  cause. 
Thereafter,  final  findings  of  fact,  con¬ 
clusions,  and  notice  of  priority  shall  be 
issued  by  the  Commissioner. 

(b)  The  decision  shall  be  entered  by 
the  Commissioner  against  a  party 
whose  preliminary  statement  alleges  a 
date  of  determination  later  than  the 
filing  date  of  the  other  party’s  applica¬ 
tion. 

§  180.221  Status  of  claims  of  defeated 
applicant. 

Whenever  a  final  notice  of  priority 
has  been  issued  by  the  Commissioner  in 
a  priority  proceeding  and  the  time  limit 
for  an  appeal  from  such  decision  has 
expired,  the  claim  or  claims  constituting 
the  issue  of  the  priority  stand  finally 
disposed  of  without  further  action  by 
the  Commissioner. 

§  180.222  Second  priority  contest. 

A  second  priority  contest  between  the 
same  parties  shall  not  be  entertained  by 
the  Commissioner  for  the  same  novel 
variety. 

Appeal  to  the  Secretary 
§  180.300  Petition  to  the  Secretary. 

(a)  Petition  may  be  made  to  the 
Secretary  from  any  final  action  of  the 
Commissioner  denying  an  application 
or  refusing  to  allow  a  certificate  to  be 
issued  or  from  any  adverse  decision  of 
the  Commissioner  made  under 
§§  180.18(0,  180.107,  180.201(e),  and 
180.220. 

(b)  Any  such  petition  shall  contain  a 
statement  of  the  facts  involved  and  the 
point  or  points  to  be  reviewed  and  the 
actions  requested. 

(c)  A  petition  to  the  Secretary  shall 
be  filed  in  duplicate  and  accompanied 
by  the  prescribed  fee  (see  §  180.175). 

(d)  Upon  request,  an  opportunity  to 
present  data,  views,  and  arguments 
orally,  in  an  informal  manner  or  in  a 
formal  hearing,  shall  be  given  to  in¬ 
terested  persons.  If  a  formal  hearing 
is  requested,  the  proceeding  shall  be 
conducted  in  accordance  with  §§  50.28 
and  50.30-50.33  (§§  50.28,  50.30-50.33  of 
this  chapter)  of  the  rules  of  practice 
under  the  Agricultural  Marketing  Act 
of  1946,  as  amended  (7  U.S.C.  1621,  et 
seq.) . 

(e)  Except  as  otherwise  provided  in 
the  rules  in  this  part,  any  such  peti¬ 
tion  not  filed  within  60  days  from  the 
action  complained  of,  shall  be  dismissed 
as  untimely. 

§  180.301  f/omnii»$ionrr’»  answer. 

(a)  The  Commissioner  may,  within 
such  time  as  may  be  directed  by  the 
Secretary,  furnish  a  written  statement 
to  the  Secretary  in  answer  to  the  ap¬ 
pellant’s  petition,  including  such  ex¬ 
planation  of  the  reasons  for  his  action 
as  may  be  necessary  and  supplying  a 
copy  to  the  appellant. 

(b)  Within  20  days  from  the  date  of 
%such  answer,  the  appellant  may  file  a 

reply  statement  directed  only  to  such 
new  points  of  argument  as  may  be  raised 
in  the  Commissioner’s  answer. 


§  180.302  Decision  by  the  Secretary. 

(a)  The  Secretary,  after  receiving  the 
advice  of  the  Board,  may  affirm  or  re¬ 
verse  the  decision  of  the  Commissioner 
in  whole  or  in  part. 

(b)  Should  the  decision  of  the  Sec¬ 
retary  include  an  explicit  statement  that 
a  certificate  be  allowed  based  on  an 
amended  application,  the  applicant  shall 
have  the  right  to  amend  his  application 
in  conformity  with  such  statement  and 
such  decision  shall  be  binding  on  the 
Commissioner. 

§  180.303  Action  following  decision. 

(a)  Copies  of  the  decision  of  the  Sec¬ 
retary  shall  be  served  upon  the  appel¬ 
lant  and  the  Commissioner  in  the 
manner  provided  in  §  180.403. 

(b)  When  an  appeal  petition  is  dis¬ 
missed,  or  when  the  time  for  appeal  to 
thq  courts  pursuant  to  the  Act  has  ex¬ 
pired  and  no  such  appeal  or  civil  action 
has  been  filed,  proceedings  in  the  appeal 
shall  be  considered  terminated  as  of  the 
dismissal  or  expiration  date  except  in 
those  cases  in  which  the  nature  of  the 
decision  requires  further  action  by  the 
Commissioner.  If  the  decision  of  the 
Secretary  is  appealed  or  a  civil  action 
has  been  filed  pursuant  to  sections  71, 
72,  or  73  of  the  Act,  the  decision  of  the 
Secretary  will  be  stayed  pending  the 
outcome  of  the  court  appeal  or  civil 
action. 

General  Procedures  in  Priority  or 
Protest  Proceedings 

§  180. 100  Extensions  of  time. 

Upon  a  showing  of  good  cause,  exten¬ 
sions  of  time  not  otherwise  provided  for 
may  be  granted  by  the  Commissioner  or, 
if  an  appeal  has  been  filed,  by  the 
Secretary. 

§  180.401  Miscellaneous  provisions. 

(a)  Petitions  for  reconsideration  or 
modification  of  the  decision  of  the  Com¬ 
missioner  shall  be  filed  within  20  days 
after  the  date  of  the  decision. 

(b)  The  Commissioner  may  consider 
on  petition  any  matter  involving  abuse 
of  discretion  or  the  exercise  of  an  ex¬ 
aminer’s  authority,  or  such  other  mat¬ 
ters  as  he  may  deem  proper  to  consider. 
Any  such  petition,  if  not  filed  within  20 
days  from  the  decision  complained  of, 
may  be  dismissed  as  untimely. 

§  180.102  Service  of  papers. 

(a)  Every  paper  required  to  be  served 
on  opposing  parties  and  filed  in  the 
Office  in  any  proceeding  must  be  served 
by  the  Secretary  in  the  manner  provided 
in  §  180.403. 

(b)  The  requirement  in  certain  sec¬ 
tions  that  a  specified  paper  shall  be 
served  does  not  mean  that  supporting 
papers  need  not  be  served.  Proof  of  such 
service  upon  other  parties  to  the  pro¬ 
ceeding  must  be  made  before  the  sup¬ 
porting  papers  will  be  considered  in  a 
priority  contest  by  the  Commissioner. 

§  180.403  Manner  of  service. 

Service  of  any  paper  under  this  part 
must  be  on  the  attorney  or  agent  of  the 
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party  if  there  be  such  or  on  the  party  if 
there  is  no  attorney  or  agent,  and  may 
be  made  in  either  of  the  following  ways: 

(a)  By  mailing  a  copy  of  the  paper  to 
the  person  served  by  certified  mail;  the 
date  of  the  return  receipt  will  be  re¬ 
garded  as  the  date  of  service. 

(b)  By  leaving  a  copy  at  the  usual 
place  of  business  of  the  person  served 
with  someone  in  his  employment; 

(c)  When  the  person  served  has  no 
usual  place  of  business,  by  leaving  a  copy 
at  his  home  with  a  member  of  his  family 
over  14  years  of  age  and  of  discretion; 

(d)  Whenever  it  shall  be  found  by  the 
Commissioner  that  none  of  the  above 
modes  of  serving  the  paper  is  practi¬ 
cable,  service  may  be  by  notice  published 
once  in  the  Official  Journal. 

Review  op  Decisions  by  Court 
§  180.500  Appeal  to  U.S.  courts. 

Any  applicant  dissatisfied  with  the 
decision  of  the  Secretary  on  appeal  may 
appeal  to  the  US.  Court  of  Customs  and 
Patent  Appeals  or  the  US.  Courts  of  Ap¬ 
peals,  or  the  US.  District  Court  as  set 
forth  in  sections  71,  72,  and  73  of  the 
Act.  In  such  cases,  the  appellant  shall 
give  notice  to  the  Secretary,  state  the 
reasons  for  appeal,  and  obtain  a  certified 
copy  of  the  record.  The  certified  copy  of 
the  record  shall  be  forwarded  to  the 
Court  by  the  Plant  Variety  Protection 
Office  on  order  of  and  at  the  expense  of 
the  appellant. 


Cease  and  Desist  Proceedings 
§  180.600  Rules  of  practice. 

Any  proceedings  instituted  under  sec¬ 
tion  128  of  the  Act  for  false  marking 
shall  be  conducted  in  accordance  with 
§§  202.10  through  202.29  of  this  chapter 
(rules  of  practice  under  the  Federal  Seed 
Act)  (7  U.S.C.  1551  et  seq.) ,  except  that 
all  references  in  those  rules  and  regula¬ 
tions  to  “Examiner”  shall  be  construed 
to  be  “Hearing  Officer”  and  not  an  “Ex¬ 
aminer”  as  defined  in  the  regulations 
under  the  Plant  Variety  Protection  Act. 

Public  Use  Declaration 
§  180.700  Public  interest  in  wide  usage. 

(a)  If  the  Secretary  has  reason  to  be¬ 
lieve  that  a  protected  variety  should  be 
declared  open  to  use  by  the  public  in  ac¬ 
cordance  with  section  44  of  the  Act,  the 
Secretary  shall  give  the  owner  of  the 
variety  appropriate  notice  and  an  oppor¬ 
tunity  to  present  his  views  orally  or  in 
writing,  with  regard  to  the  necessity  for 
such  action  to  be  taken  in  the  public 
interest. 

(b)  Upon  the  expiration  of  the  period 
for  the  presentation  of  views  by  the 
owner,  as  provided  in  paragraph  (a)  of 
this  section,  the  Secretary  shall  refer  the 
matter  to  the  Plant  Variety  Protection 
Board  for  its  advice,  including  advice  on 
any  limitations  or  rate  of  remuneration. 

(c)  Upon  receiving  the  advice  of  the 
Plant  Variety  Protection  Board,  the  Sec¬ 
retary  shall  advise  the  owner  of  the  vari¬ 
ety,  the  members  of  the  Plant  Variety 


Protection  Board,  and  the  public,  by  is¬ 
suance  of  a  press  release,  of  any  decision 
based  on  the  provisions  of  section  44  of 
the  Act  to  declare  a  variety  open  to  use 
by  the  public.  Any  decision  not  to  de¬ 
clare  a  variety  open  to  use  by  the  public 
will  be  transmitted  only  to  the  owner  of 
the  variety  and  the  members  of  the  Plant 
Variety  Protection  Board. 

Publication 

§  180.800  Publication  of  public  variety 
descriptions. 

Voluntary  submissions  of  varietal  de¬ 
scriptions  of  "public  varieties”  will  be  ac¬ 
cepted  in  accordance  with  instructions 
issued  by  the  Office,  for  publication  in 
the  Official  Journal.  Such  publication 
shall  not  constitute  recognition  that  the 
variety  is,  in  fact,  novel. 

Any  person  who  wishes  to  submit  writ¬ 
ten  data,  views,  or  arguments  concerning 
this  proposal  may  do  so  by  filing  them 
with  the  Hearing  Clerk,  U.S.  Department 
of  Agriculture,  Washington,  D.C.  20250, 
within  60  days  after  publication  of  this 
notice  in  the  Federal  Register. 

All  written  submissions  made  pursuant 
to  this  notice  will  be  made  available  for 
public  inspection  at  the  Office  of  the 
Hearing  Clerk  during  regular  business 
hours  (7  CFR  1.27b)). 


Done  at  Washington,  D.C.,  on  April  12, 
1972. 


John  C.  Blum, 
Deputy  Administrator, 
Regulatory  Programs. 


[FR  Doc.72-5818  Filed  4-17-72; 8:48  am] 
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